
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



7 oo MICHIGAN LAW REVIEW 

It has been held, and the court in the principal case took the view, that 
the State Board of Equalization is not a purely ministerial body, but was 
created to exercise its judgment and its knowledge; that unless fraud is 
clearly shown, its methods of valuation cannot be looked into by the court 
of equity ; especially is this so as regards the extraordinary jurisdiction of the 
Federal courts. State Railroad Tax Cases (1875), 92 U. S. 575, 23 L. Ed. 
663; State ex rel Bee Bldg. Co. v. Savage (1902), 65 Neb. 714, 768, 769, 91 
N. W. Rep. 716; In re Cruger (1881), 84 N. Y. 619, 621 ; San lose Gas Co. 
v. January (1881), 57 Cal. 614, 616. It would seem that this line of holding 
is in accord with the object of the Board of Equalization; since, as is stated 
in the Nebraska case above cited, the board is clothed with quasi-judicial 
powers and its control is legislative and not judicial. It is only when it 
exceeds its jurisdiction by using methods fundamentally wrong or induced 
by fraud, that the court of equity will interfere. The Supreme Court in the 
principal case also held that equity has no jurisdiction on the ground of 
comparative overvaluation unless some scheme or agreement among the 
members of the Board of Equalization could be shown. This seems to be 
the general rule. Coulter v. L. & N. R. R. Co. (1905), 196 U. S. 599; Wood- 
man v. Ely (1880), 2 Fed. Rep. 839; Merrill v. Humphrey (1871), 24 Mich. 
170; Lackman v. Zumstein (1889), 10 Ohio Dec. 518. Some courts hold, 
however, that if the error is gross and arbitrary, even though no scheme is 
shown, equity may grant relief. Kemble v. Titusville (1890), 135 Pa. St. 
141 ; C. B. & Q. R. R. Co. v. Bd. of Com. (1895), 54 Kas. 781. 

Insurance — Cancellation of Policy — Tender of Unearned Premiums. 
— The question here discussed and answered is whether or not, under the 
standard New York policy of fire insurance, it is necessary for the insurer to 
return the premium upon its cancellation of the policy in accordance with 
the provisions therein. The provision for cancellation is as follows: "This 
policy shall be cancelled at any time at the request of the insured; or by the 
company by giving five days notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on the sur- 
render, of this policy or last renewal, the company retaining the customary 
short rate; except that when this policy is cancelled by this company by 
giving notice it shall retain only the pro rata premium." Held, that under 
this provision a tender of the unearned premium was not necessary to a valid 
cancellation. Davidson v. German Insurance Co. of Freeport, Illinois (1907), 
— N. J. — , 65 Atl. Rep. 996. 

The trial court followed the case of Tisdell v. New Hampshire Fire Insur- 
ance Co., 155 N. Y. 167, 49 N. E. 664, but the Appellate Court here refuses to 
follow the doctrines there laid down. The interpretation of this clause by 
the court in the case under discussion is that the provision cited is a balanced 
one, and that no more shall be required of the insurer than of the insured. 
The provision requires the return of the policy when the insured cancels it, 
and then the unearned premium minus the short rate is returned. The 
court here insists that the interpretation also should be that, in case the 
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insurer cancels the policy he is only required to return the premium when 
the policy is surrendered to him. As supporting the proposition as given 
above, see Schwartzchild v. Phoenix Insurance Co., 124 Fed. 52; Insurance 
Co. v. Bricheisen, 50 O. St. 514, 35 N. E. S3- "Though in the absence of a 
provision to that effect, a repayment of the unearned premium is not neces- 
sary as a condition precedent to cancellation, the policy usually provides for 
the refunding of a ratable proportion of the premium for the unexpired term 
on cancellation. The general rule is, that under such a provision, unless 
waived, the repayment of such proportion of the premium is essential to a 
valid cancellation, and notice without such repayment or tender of the amount 
is ineffectual." CoolEy, Brief on the Law of Insurance, Vol. Ill, p. 2801. 
Also see authorities there cited. It is of course unfortunate that the clause 
was not finished if it was intended that it should have the meaning that the 
court in the principal case places upon it. It might make some difference 
in interpreting the clause if the burden was always placed upon the party 
causing the cancellation. In case the insured cancelled, he was required to 
deliver the policy, and should the insurer cancel, he should be required to 
return the unearned premium. Viewing the matter from this standpoint, one 
would join with the majority, which is opposed to the case under discussion. 

Insurance — Contract to Defend Malpractice Suits — Construction. — 
A contract by which a corporation, in consideration of a certain amount, 
agrees to defend a physician against all suits for damages for malpractice at 
its own expense, not exceeding a fixed amount, but not to pay any judgment 
obtained against the physician, is a contract of insurance, and a corporation 
making such contracts is engaged in the business of insurance. Physicians' 
Defense Co. v. O'Brien (1907), — Minn. — , 11 1 N. W. Rep. 396. 

This is the first time this precise point has been brought before the Min- 
nesota court for decision, and, owing to the fact that these defense companies 
are so rapidly extending their business to new territory, each state will very 
soon be called upon to pass upon the question whether these companies are 
engaged in the insurance business so as to compel them to first comply with 
the insurance laws of the state in which they operate. The court in the 
principal case bases its decision upon the conclusion that the essential pur- 
pose of such a contract is not to render personal services but to indemnify 
against loss and damage resulting from the defense of actions for mal- 
practice. This conclusion is drawn simply from the nature of the business 
and from the various definitions of insurance, and no cases have as yet been 
decided in accordance with this view. On the other hand Ohio, in the case 
of State v. Laylin (1905), 73 Ohio St. 90, 76 N. E. 567, on precisely the same 
state of facts, held that such a corporation is not engaged in the business of 
insurance, nor is the contract so issued and sold an insurance contract. The 
Superior Court of Pennsylvania, in the case of Commonwealth v. Providence 
Bicycle Assoc'n, 178 Pa. 636, 36 Atl. 197, 36 L. R. A. 589, held that a bicycle 
association doing business in this manner and using a similar contract, did 
not constitute an insurance company, which is required to have a charter as 
such under the insurance law of the state. 



